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lands of the cemetery company are devoted to a public purpose, and a railroad 
company has no right to condemn a right of way through them, though such 
portion of the cemetery has not been improved or used for burial purposes. 
Memphis State Line R. Co. v. Forest Hill Cemetery Co. (1906), — Tenn. — , 
94 S. W. Rep. 69. 

There are two opinions in the case, both coming to the same conclusion, 
but the minority opinion is based upon the broad ground that no emergency 
or contingency or necessity can justify the condemnation and invasion of the 
resting places of the dead for railroad or other secular purposes. "The wheels 
of commerce must stop at the grave." All the earlier cases hold that there is 
no question as to the power of the legislature to provide for such taking, but 
none go farther than this, that to authorize the use of ground dedicated to 
one public use the power to dedicate the same property to another public use 
must clearly appear, either by express grant or by necessary implication. 
Evergreen Cemetery Ass'n v. Beecher, 53 Conn. 551, 5 Atl. 353 ; Wood v. R. 
R. Co., 68 Ga. 539; Woodmere Cemetery Co. v. Roulo, 104 Mich. 595, 62 N. 
W. 1010. Randolph on Eminent Domain, p. 89, declares that a cemetery 
owned by a church corporation is not properly devoted to public use, citing 
Balch v. County Commissioners, 103 Mass. 106, where land held for a parish 
burial ground was taken to enlarge a town burial ground, and In re Board of 
Street Opening, 133 N. Y. 329, wherein the court said that the fact that lands 
have been previously devoted to a cemetery does not place them beyond the 
reach of the power of eminent domain. By its existence the homes of the 
living and the resting places of the dead may be alike condemned. Stief v. 
Hart, 1 N. Y. 20; In re N. Y. C. & H. R. R. R. Co., 77 N. Y. 248; In re Open- 
ing Twenty-Sec. St., 102 Pa. 108. The opinion that under the general lan- 
guage of the statute real property in Tennessee conveyed for cemetery pur- 
poses forever, is ipso facto as a matter of law dedicated to a public purpose of 
a sacred character, and forever withdrawn from all incidents to which other 
real property may be liable so far as inconsistent with its use for burial pur- 
poses, including the liability to be taken under the power of eminent domain, 
is evidently a radical departure from the general line of adjudications on 
this subject. 

Evidence — Privileged Communications — Attorney and Client. — In a 
contested proceeding for the probate of a will, the contestants were allowed, 
in the lower court, to introduce evidence, consisting of confidential com- 
munications made by the testator to a person licensed to practice only before 
justices of the peace, for the purpose of obtaining the assistance of such 
person in procuring for the testator a divorce from his wife, the chief ben- 
eficiary under the will; held, that such admission of evidence was reversible 
error, as the communications were privileged, even though the person to 
whom they were made could not, under the statute of the state, himself have 
brought and managed the suit for divorce. English v. Ricks et al. (1906), 
— Tenn. — , 95 S. W. Rep. 189. 

This is certainly a deviation from the general rule governing privileged 
communications between attorney and client. See GrEEnlEaf, Evidence, 
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§239. The rule was laid down in Wilson v. Rastall (1792), 4 Term Rep. 753, 
that the privilege was "confined to the cases of counsel, solicitors and attor- 
neys when acting in their respective characters." And in the case of Foun- 
tain v. Young (1807), 6 Esp. 113, it was further declared that the fact that 
the client supposed a person to whom he confided information to be an attor- 
ney, when as a matter of fact he was not, was of no consequence in deter- 
mining whether the communication should be entitled to the privilege. Sim- 
ilar views have been taken by a majority of the jurisdictions in this country, 
where the question has been raised. McLaughlin v. Gilmore, 1 111. App. 563 ; 
Holman v. Kimball, 22 Vt. 555; Sample v. Frost, 10 la. 266; State v. Burk- 
hardt, 7 Ohio Dec. 537; Schubkagel v. Dierstein, 131 Pa. St. 46; Brayton v. 
Chase, 3 Wis. 406; Foster v. Hall, 12 Pick. 89. The court in the case of 
McLaughlin v. Gilmore, supra, in holding that the privilege does not extend 
to communications made to a person practicing before justices of the peace 
and not admitted to the bar, says, "As the effect of the rule, however, is to 
suppress the truth, it is to be construed strictly." Such would seem to be 
the true rule of construction. Extending it further would be to substitute 
laxity for justice and to pervert the true purpose of the rule, which is "to 
promote freedom of consultation of legal advisers by clients." WigmorE on 
Evidence, § 2291. A contrary view has, however, been taken by some courts 
more leniently inclined. In New Hampshire the privilege has been held to 
extend, "not only to communications made to professional men, but to those 
made to any other person." (Syllabus.) Bean v. Quimby, 5 N. H. 94. This 
ruling, however, is made under a statute, allowing any citizen "of good and 
reputable character and behavior," to conduct a suit in any court of the 
state, "whether the person so employed be admitted as an attorney at law or 
not." Perhaps no further exposition than this statute is needed to explain 
the ruling. The Supreme Court of Ohio held in Benedict v. State, 44 Ohio 
State 679, that, under the peculiar facts of that case, statements made to a 
person, not admitted to the bar, but who made it his business to practice 
before justices of the peace, were privileged. The court weakens its position 
by refusing to lay down any general rule and restricting its decision to the 
peculiar facts under consideration. The Tennessee court in 1879 took the 
position taken in the principal case, so that no new rule is established for 
that state. Scales v. Kelley, 2 Lea. (Tenn.) 706. The Tennessee decisions 
are rendered under a statute requiring a license to practice before justices 
of the peace and the county court, but it is not seen how that statute should 
militate against the general rule, as above stated. 

Evidence — Res Gestae— Spontaneous Exclamation. — In an action for 
the death of the plaintiff's husband, negligently run down and killed by the 
defendant's train, evidence was admitted by the trial court as to what the 
deceased said when he first recovered consciousness after being struck by the 
train; Held, that such evidence was properly admitted as a part of the res 
gestae. Mills v. Missouri Pac. Ry. Co. (1906), — Mo. — , 94 S. W. Rep. 973. 

This ruling is undoubtedly correct, but it might lead to some very curious 
and interesting results. Suppose the period of unconsciousness, instead of 



